CONTRACTS BETWEEN HOST STATES AND FOREIGN INVESTORS IN THE ABSENCE OF INTERNATIONAL INVESTMENT TREATIES
For decades, legal opinion on a multitude of issues surrounding contracts between host States and foreign investors such as the legal nature of these contracts and the law applicable to them has been widely inconsistent. 1 Th is unsatisfying situation and its reasons shall be exposed shortly in the present chapter. At the outset, however, it has to be determined what kind of contracts are the subject of this examination and which characteristics make them so diffi cult to deal with. 3 Th is general defi nition involves the element of frontier crossing but disregards other aspects which are fundamental to the determination of the term "state contract". Another more detailed defi nition describes a state contract "as a contract made between a state or a state entity vested with monopolistic control of a sector of a state's economy and a foreign entity entering that state with the intent of establishing a long term business relationship with the state or the state entity in that economic sector". 4 Th e peculiar risks that characterize state contracts and diff erentiate them from commercial transactions are the involvement of a sovereign power as well as the application of public law and the long duration of mutual commitments.
5 Supposedly, state contracts regulate subject matters that are essential to the public interest of the host State such as the provision of infrastructure, the promotion of economic development or the running of essential services. State contracts are not founded exclusively in private law which would lead to the sanctity of commitments and the impossibility of modifying them unilaterally. Nor are they solely grounded in the public law sphere in which the community interests are to prevail over the contractual interests of the private individual.
6 Th e two conceptions, whose distinction under international law is not always conclusive, 7 may clash 8 and hence, produce the instability which is inherent to state
